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Fundamental Questions

 What standards apply?
 Who enacts the standards?
* To whom do the rules apply?
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Part 1: Common Codes of Conduct

* Professional Associations- National
* Professional Associations- State

* Municipal Codes

* State Laws
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Professional Associations- National

ASPA Code of Ethics:
1. Advance the Public Interest.
2. Uphold the Constitution and the Law.
. Promote democratic participation.
. Strengthen social equity.
. Fully Inform and Advise.
. Demonstrate personal integrity. ASPA
. Promote Ethical Organizations.
. Advance Professional Excellence. ~ American Society for
Public Administration
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Professional Associations- National

International City Management Association
Code of Ethics:

* Tenet 12. Public office is a public trust. A member
shall not leverage his or her position for personal
gain or benefit.

ICMA

Leaders at the Core of Better Communities
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Professional Associations- National

IIMC- International Institute of Municipal Clerks:

* To so conduct my public and private life as to be an
example to my fellow citizens;

* To be ever mindful of my neutrality and impartiality,
rendering equal service to all and to extend the
same treatment | wish to receive myself;

* To record that which is true and
preserve that which is entrusted
me
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Professional Associations- National

American Planning Association AICP Code of Ethics:

Members Shall Not:

* Advocate a Position Clearly Adverse to Prior

* As Salaried Employee Moonlight without Permission
Accept pay from other related our public job
Work on project for Employer that benefits Family member
Use info to personal advantage

Deliberately or recklessly misrepresent the qualifications or
opinions of other professionals

Influence Peddle




Professional Associations- National

ABA Model Rule 1.13 Organization As Client:

(a) A lawyer employed or retained by an organization
represents the organization acting through its duly

authorized constituents.

AMERICAN BAR ASSOCIATION
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Professional Associations- State

New Mexico Rule 16-113 Organization as Client:

A. Generally. A lawyer employed or retained by an
organization represents the organization acting
through its duly authorized constituents....

@ STATE BAR
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Professional Associations- National

APWA American Public Works Association:

* | will keep the public trust and will not take personal
advantage of privileged information or relationships.

* | will put public interest above individual, group, or
societal interest and consider my chosen occupation as an
opportunity to serve society.

* | will encourage sustainability through wise use of
resources; whether they are natural resources, financial
resources or human resources.

APWA
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Professional Associations- National

APWA (Cont.)

* | will conduct myself with personal integrity in a manner
that enhances and honors the reputation of the
profession, my employer, my community and the

Association.

* | will ensure that the work for which | am responsible
complies with all legal requirements of the local, state,

province, or federal governments.

APWA
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Professional Associations- State

Building Officials Association of Texas (BOAT):

* place the public’s welfare above all other interest
and recognize the chief function of government is
to serve the best interest of all people;

* demonstrate integrity, honesty and fairness in all
transactions and constantly strive for excellence in
all matters of ethical conduct;

* maintain professional competence in all areas of
employment responsibility and encourage the
same in associates at all levels;
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Professional Associations- State

Building Officials Association of Texas (BOAT):

* accept no form of personal favors or gratuity for
public services rendered and conscientiously avoid
all circumstances that could compromise
professional integrity and above all,

* recognize the symbol of my office as a Building
Official of public faith and acceptance of public
trust to be held so long as to be true ethics of
public service, constantly striving to achieve these
objectives and ideas, ...

BOAT

BUILDING OFFICIALS ASSOCIATION OF TEXAS
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Professional Associations- State

Texas Municipal Human Resources Association:

shall not engage in any matters that would bring discredit
upon public service.

shall act with honor, integrity, and virtue in all professional
relationships.

shall refrain from knowingly being a party to or condoning
any illegal or improper activity.

shall represent or report information in an impartial manner.

shall respect and protect privileged information to which
they have access by virtue of their position.
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Texas Municipal Human Resources Association
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Professional Associations- State

Texas Municipal Library Directors Association:

We protect each library user’s right to privacy and confidentiality with
respect to information sought....

We recognize and respect intellectual property rights.
We treat co-workers and colleagues with respect, and fairness....

We do not advance private interests at the expense of library users,
colleagues, or our employing institutions.

We distinguish between our personal convictions and professional
duties, and do not allow our personal beliefs to interfere with fair
representation of the aims of our institutions or the provision of access
to their information resources.
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Municipal Codes of Conduct

e Home-Rule Charters

e Ethics Ordinances
~ Board of Ethics
~ Process & Criteria
~ Reprimands, Punishment
~ Representation of Others
~ Moonlighting
~ Revolving Door
~ Purchasing Rules
~ Vendor Disclosures
~ Lobbying
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Municipal Codes of Conduct

SAMPLE GOVERNING BODY CODE OF ETHICS
As a member of this governing body, | will:

* Represent the interests of all people served by this city.

* Not use the organization or my service for my own personal
advantage or for the individual advantage of my friends or
supporters.

» Keep confidential information confidential. -
New Mexico

Municipal

League
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Municipal Codes of Conduct

SAMPLE CODE OF ETHICS (cont.)
As a member of this governing body, | will:

e Approach all issues with an open mind, prepared to make the
best decision for the whole city.

* Don’t violate trust of those who elected me or we serve.
* Focus my efforts on mission of city not my personal goals.

* Never exercise authority as a governing body member except
when acting in a meeting with full governing body or as
delegated.

http://nmml.org/wp-content/uploads/code of ethicsl.pdf
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State Law

Usually includes prohibitions on:

Dual Office Holding
Resign to Run

B Bribery
B Coercion

Nepotism B Open Meetings

Conflicts of Interest
B Open Records

Gifts & Honoraria

Abuse of Public Office

Official Oppression : :
Misuse of Public Info Ethical ' Legal

Misuse of Public Resources _
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Thank You & Best of Luck!

TEXAS CENTER FOR &
MUNICIPAL ETHICS™

Alan Bojorquez
IMLA State Chair- Texas
President, Texas Center for Municipal Ethics
Alan@TexasMunicipalLawyers.com
(512) 250-0411
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Who Is The Client?

* ABA Rule 1.13 Organization as Client.

* Texas Rules of Evidence 503(a)(1)

* Aclientis a person, public officer, or corporation,
association, or other organization or entity, either public
or private who is rendered professional legal service by a
lawyer, or consults with a lawyer with a view to obtaining
professional legal services from that lawyer.
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AMERICAN BAR ASSOCIATION
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State v. Martinez, 116 S\W.3d 385

* In order for privilege to attach to communications,
there must be an attorney-client relationship. The
fact that the City’s charter prohibits such
representation does not defeat the privilege.

* An attorney-client relationship can arise implicitly
from the actions of the parties.
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Are They Your Client?

e Comment 4 to Rule 1.12 of the Texas Disciplinary

Rules of Professional Conduct, which generally
mirrors ABA Rule 1.13, states: Care should be taken

to assure that the individual understands that,
when there is such adversity of interest, the lawyer
for the organization cannot provide legal
representation for the individual. . .
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Are They Your Client?

* This analysis will be judged based upon the facts at
issue. Therefore, the decision of whether a warning
should be given that the attorney does not represent
a person should be carefully considered by the
attorney so that a jury doesn’t have to.
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Welch v. Milton, 185 S.W.3d 586

 Official immunity does not apply if you act outside
the scope of your duty as an employee to
represent your client, the City.

classroomclipart.com © 2011
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Who Do You Represent?

* Client: Entity
* Client Representative: Entity employees

* There are two basic approaches to whose
communications with an entity’s lawyer should be
privileged:

e 1. Subject matter test
e 2. Control group test
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Who Do You Represent?

* Control Group Test

* The status of the employee is dispositive in applying
the privilege. Only if the employee has the status to
make or take a part in decisions about entity actions
are the communications privileged.
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Who Do You Represent?

e Subject Matter Test

* The subject matter of the communication must be
within the scope of the employee’s duties and not
disseminated beyond those who need to know.

 Broad standard to ensure effective communication
between entity employees and legal counsel.
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Castro v. McNabb, 319 SW.3d 721

* Legal privileges, such as waiver of conflicts, attaches
to the client. No attorney-client relationship is
created through just a discussion with an individual,

city official or staff, solely due to their position with
the city.
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What |s Protected?

* A public official is protected by official immunity
from a suit arising from the performance of (1)
discretional duties (2) in good faith (3) within the
scope of their authority.
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Quinn v. Roach, 326 Fed. Appx. 280

 Official immunity applies to discretionary acts, such
as those that involve personal deliberation, decision
and judgment. This includes those decisions and
judgments made by a professional in furtherance of
the professional’s job related duties, such as legal
advice to a client.
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What Is Your Duty?

 Typically, a lawyer does not have a duty to notify a
person that the lawyer doesn’t represent that
person.

* UNLESS ...
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Dillard v. Broyles, 633 SW.2d 636

1. thelawyer knows or should know the person
falsely believes they are being represented.

* Absent such knowledge, there is no affirmative
duty to deny.
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Moore v. Yarbrough, Jameson & Gray,
993 S.W.2d 760

e 2. based on the lawyer’s conduct, a reasonable
person would believe the person was represented
by the lawyer.

* This is a question of fact for a jury to determine.
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